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DISTRICT : DHUBRI 
 

IN THE COURT OF THE SESSIONS JUDGE, DHUBRI 
 
PRESENT: - Shri T. Kalita, AJS 

 Sessions Judge, Dhubri 
 

C riminal Appeal No. 11 OF 2019 

(An appeal U/S. 374(3) of the Code of Criminal Procedure, 1973) 
 

(Against the judgment and order date 08-04-2019 passed by learned Addl. 

Chief Judicial Magistrate, Dhubri in C.R. Case No. 285/2017, u/s 138 N.I. Act) 

 
Abdul Bari Miah 
S/O- Late Abdul Halim Miah 
Vill:- Satsia (Pokia) 
P.O.:- Jamadharhat 
P.S.:- Fakirganj 
Dist.:- Dhubri, Assam                                   …..Appellant/Accused 
 

-Versus- 
 

1. Nozrul Islam             …..Respondent/Complainant 
S/O- Late Abdul Gofur 
Vill:- Falimari Pt.- I 
P.O:- Falimari 
Dist.:- Dhubri, Assam                                    

2. State of Assam  

 
Date of hearing :-  06-07-2020 

Judgment delivered on :- 09-07-2020 

Advocates who appeared in this case are:- 

Mr. Jamsher Talukdar, learned advocate for the Appellant/Accused. 

Mr. R.K. Jain, Learned advocate for the Respondent/Complainant. 
 

J U D G M E N T 
 

1. This is an appeal preferred by appellant/accused namely Abdul Bari Miah 

impugning the judgment and order passed by the learned Addl. Chief 

Judicial Magistrate, Dhubri on 08.04.2019 in connection with C.R. Case No. 

285/2017 whereby the learned Court below has convicted the 
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accused/appellant u/s 138 of N.I. Act, thereby sentenced him to undergo 

one year S.I. and to pay a fine of Rs. 8 Lacs, in default of fine payment is 

directed to undergo further S.I. for 3 months. The fine amount if be realized 

is directed to be given to the complainant/respondent as token of 

compensation. 

2. The fact leadings to file the appeal may shortly stated that the 

respondent/complainant (herein after referred as respondent) has filed a 

complaint before the learned Chief Judicial Magistrate, Dhubri u/s 138 of the 

N.I. Act and alleging that he had a friendly relation with the 

accused/appellant (herein after referred to be as appellant) and advanced a 

loan of Rs.8 Lacs to him on 15.09.2015 to meet the urgent necessity of 

admission for higher education of his son with a condition that the loan 

amount would be returned within six months, but after the expiry of 

stipulated period of six months on 13.02.2017 the respondent requested the 

appellant to refund the loan amount and the appellant in return issued a 

cheque for Rs.8 Lacs only bearing cheque no. 830019 dated 13.02.2017 to 

be withdrawn from the S.B.I. Branch from account no. 11043009172. 

However, the cheque so deposited by the respondent for encashment was 

dishonoured due to insufficiency of the fund. Accordingly, the respondent 

served pleader’s notice demanding the amount from the appellant, but the 

appellant failed to make the payment for which the respondent has filed 

complaint against the appellant as stated above. 

3. The learned trial Court however upon having completed a full days trial 

came to a conclusion that the appellant intentionally issued the cheque to 

deceive the respondent and the appellant failed to refund Rs.8 Lacs in spite 

of having received notice and as such, he was found guilty u/s 138 of N.I. 

Act and the appellant is sentenced to undergo S.I. for one year and to pay a 

fine of Rs. 8 Lacs, in default S.I. for 3 months. 

4. Feeling aggrieved and dissatisfied with the judgment and order so passed 

by the learned Court below, appellant has preferred the appeal assailing the 

judgment on the following grounds inter-alia that:- 
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(i) The learned Court below has come to a decision of the case from 

hastily without examining some of the important witnesses including 

the Branch Manager of the banks. 

(ii) The learned Court below did not apply his judicial mind before 

passing the impugned judgment and order and the judgment so 

passed by the learned Court below is the result of non-reading, 

misreading and misinterpretation of evidence on record. 

(iii) The documents so submitted and proved by the respondent as Ext.-

9 and Ext.-10 do not have any evidentiary value since the A.R.C.S, 

Dhubri has got no any right to issue any money lending license as 

per law. 

(iv) The appellant has already paid an amount of Rs.4 Lacs in cash to the 

respondent and remaining an amount of Rs.3,98,045/- were 

withdrawn by the respondent through the ATM card maintained by 

the appellant and as such, the appellant is entitled to pay the 

balance amount of rupees to the respondent. 

(v) Appellant is a Govt. School Teacher and as such, he could not 

adduce his further evidence due to busy with class, since he is the 

single teacher of the school. 

(vi) The respondent being a money lender fails to scrupulously follow 

with the provision of Assam Money Lenders Act, 1934 by not keeping 

the accounts in prescribed form, ledger book etc. and the same were 

not produced before the trial Court at the time of trial. 

5. Situated thus, the appellant prays for passing an order to set aside the 

conviction and order passed by the learned Court below for the interest of 

ends of justice. 

6. The case record of C.R. Case No. 285/2017 was called for and the same 

was received. I have heard learned counsel for both the parties through 

video conferencing and accordingly, proceed to dispose the appeal on the 

following points for determination:- 

As to whether the findings of the Court below convicting the 

appellant u/s 138 of N.I. Act thereby sentencing him to suffer S.I. for 
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one year and to pay a fine of Rs. 8 Lacs is sustainable both on the 

point of law as well as in facts? 

DISCUSSION, DECISION AND REASONS THEREON 

7. At the very outset the learned counsel for the appellant has strenuously 

submitted that the impugned judgment and order of the learned Court 

below is perverse and is the result of misinterpretation of law as well as in 

facts. According to him, the respondent has not filed the complaint u/s 138 

of N.I. Act with clean hand. The respondent did not disclose that he is a 

money lender and sum of Rs. 8 Lacs was given in loan to the appellant. The 

fact of money lending business persuade by the respondent has been 

disclosed only at the time of cross-examination that he is a money lender. 

There is nothing to show that the respondent has followed the procedure of 

money lending business according to the provision of the Assam Money 

Lenders Act, 1934 and the rules framed there under. He has not furnished 

any documents regarding his account, ledger books and statement to the 

appellant either at the time of initial transaction or thereafter. According to 

him, Ext.-9 and Ext.-10 are the Registration Certificates issued under Assam 

Money Lenders Act in favour of the respondent are without having any 

evidentiary value since A.R.C.S, Dhubri does not have any authority to issue 

such certificate. So, the complaint filed by the respondent is hit by the 

provision of Money Lending Act, 1934. 

8. It is his further plea that the appellant has altogether paid a sum of Rs. 

7,98,045/- out of which Rs. 4 Lacs had been paid to the respondent in cash 

and the rest of the amount Rs.3,98,045/- was withdrawn by the respondent 

from the account of the appellant by using ATM. The ATM of the appellant 

was kept by the respondent and withdrawn an amount of Rs.3,98,045/- 

from his account. Accordingly, the appellant is in fact is liable to pay only a 

sum of Rs.1,955/- and nothing more. He is however ready to pay the 

amount. The respondent along with some of his gundas forcefully took him 

to his house and took his signature on some blank papers and blank non-

judicial stamp papers and also took his signatures on 11 nos. of blank 

cheques of S.B.I. of Dhubri Branch of account no. 1104300972 maintained 
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by him. He was threatened not to return the documents unless he paid the 

entire interest of the amount of Rs. 8 Lacs at the rate of Rs.7 per cent per 

month. Accordingly, the appellant has lodged an FIR with the 

Superintendent of Police, Dhubri followed by registration of Dhubri P.S. Case 

No. 701/2017 corresponding to G.R. No. 2604/2017 u/s 342/384/506/34 

IPC. The same is under investigation. He further stated that one Abu Bakkar 

Siddique and Sukur Ali recovered him from the clutch of the respondent on 

the night of 13.02.2017. Situated thus, the complaint so filed by the 

respondent is based on purely concocted statement only with a view to 

harass him and for wrongful gain. 

9. On the other hand, the learned counsel for the respondent has drawn to 

my attention to the evidence of witnesses particularly the evidence of the 

appellant deposed as DW-1. To him the judgment and order so passed by 

the learned Court below is in conformity with the evidence on record both 

oral and documentary. So, the plea raised by the appellant has got no any 

substance and the impugned judgment is not liable for interference from 

this appellate Court. 

10. I have carefully perused the evidence on record both oral and documentary 

as it appears from both the sides. 

11. Now, let me start discussing the evidence on record from the appellant 

side who himself examined as DW-1. It is an admitted fact that he has 

received a sum of Rs. 8 Lacs from the complainant through cheque no. 

34163 dated 15.09.2015. But, according to the appellant, he did not 

promise to repay the said amount within six months as loan to which go to 

show that he has taken the loan of Rs. 8 Lacs has been established. 

Though, he stated that he has paid an amount of Rs. 4 Lacs to the 

complainant in cash, but nothing is there to show either in oral evidence or 

in documentary evidence that he has paid sum of Rs. 4 Lacs to the 

respondent (hereinafter referred as respondent/complainant). So, the plea 

raised by him that he paid an amount of Rs. 4 Lacs to the complainant is 

found not borne out of record. Mere plea that he paid an amount of Rs. 4 

Lacs to the complainant is found not sufficient to pay any legal importance 



C riminal Appeal No. 11 of 2019 
 

Page 6 of 11 
 

and has got no any evidentiary value. He has also taken plea that the 

complainant has withdrawn a sum of Rs. 3,98,045/- from the ATM owned 

by the appellant at different times. 

12. According to him, the appellant arrived at Dhubri S.B.I on 13.02.2017 

wherein the complainant and other persons against whom C.R. Case No. 

286/2017 was pending, forcefully took him to the house of the complainant 

and detained him and took his and his mother’s ATM and bank documents 

and also took some signatures on some blank papers and non-judicial 

papers. It is alleged by him that the complainant took his signatures on 11 

nos. of blank cheques of SBI, Dhubri Branch and threatened him that if he 

does not pay the interest of entire amount of Rs. 8 Lacs and an amount of 

Rs. 1,50,000/- then all his documents shall not be returned. Accordingly, 

he lodged an FIR before the Superintendent of Police, Dhubri followed by 

registration of Dhubri P.S. Case No. 701/2017 u/s 342/384/506/34 IPC. 

The case is under investigation. However, he was recovered from the 

clutch of the complainant on 13.02.2017 by one Abu Bakkar Siddique and 

Sukur Ali Sikdar. It is his further case that the complainant withdrew an 

amount of Rs. 3,98,045/- till 14.06.2017 and accordingly, he obtained the 

statement from the authority of the S.B.I, Dhubri from where it reveals 

that the complainant has withdrawn a sum of Rs.3,98,045/-. He has 

submitted the statement of the bank account as Ext.-B. Whereas Ext.-A is 

the certified copy of the FIR. As such, according to him, he has already 

paid a sum of Rs. 4 Lacs to the complainant in cash and the complainant 

has withdrawn an amount of Rs.3,98,045/- and as such, he is only liable to 

pay a sum of Rs. 1,955/- only to the complainant to which he is ready to 

pay. 

13. In his cross-examination he has admitted that the instant case was filed by 

complainant on 12.04.2017 and he received the summons in the month of 

May, 2017 however he has filed a case against the complainant on 

19.06.2017. He further stated that he has not made any transaction with 

the complainant since 19.06.2017. However, he has also stated in Ext.-A 
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i.e., in the FIR that he has paid a sum of Rs.4,60,000/- to the complainant 

by in cash and by withdrawing through ATM. He categorically stated that 

ATM is not transferrable and the PIN number of the ATM is a secret 

document and it is not likely to be shared. However, he has not stated 

anything in Ext.-A that the complainant has withdrawn the money through 

ATM by using his PIN number. He has not also mentioned about the 

cheque number that is alleged to have signed by him. In his FIR, Ext.-A he 

also stated that he took a loan of Rs.1,50,000/- from the Abdul Hamid, the 

another accused. He has admitted his signatures appeared in Ext.-1 and 

Ext.-3 as Ext.-1(1) and Ext-3(1). He was working as an Assistant Teacher 

in 2161 Mathakata Banachapa L.P. School. He received a pleader’s notice 

on 22.03.2017 wherein it was demanded to return the amount within the 

fifteen days from the date of receipt of the notice. He further stated that 

no blank cheque was taken by the complainant as security at the time of 

disbursing the loan. But, he has stated in Ext.-7 that the complainant has 

taken cheque as a security for the loan. He further stated that no 

transaction has been made with the complainant since 10.04.2017. He 

does not know as to when he has paid the amount Rs. 4 Lacs to the 

complainant. As per Ext.-A, the complainant is to get a sum of 

Rs.3,40,000/-. He has admitted that he is to pay a sum of Rs.4 Lacs to the 

complainant as per his admission made before the Court while cross-

examining by the complainant on 09.04.2018. But, on 17.09.2018 he has 

stated that he has to pay only a sum of Rs.1,955/- to the complainant. He 

has not shown that he has paid a sum of Rs.3,98,045/- through the ATM in 

his income tax return. However, he has not seen any document alleged to 

have signed by him on blank documents before the Court. He has not 

stated that anything that the complainant has forcefully took his signature 

on some cheque and blank papers in Ext.-7. He also admitted that in his 

evidence on affidavit he stated that the complainant has withdrawn a sum 

of Rs.3,98,045/- from his bank account by using ATM since 13.02.2017. 

Accordingly, he has submitted that the statement of the account to be had 
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from the bank as Ext.-B. He has admitted that the Ext.-B shows that a sum 

of Rs.80,000/- was only withdrawn from his bank through ATM from 

13.02.2017 till 14.02.2018. Ext.-B was found updated till 14.02.2018. He 

has categorically admitted that a sum of Rs.80,000/- was only withdrawn 

from his bank account through ATM from 13.02.2017 to 14.02.2018. The 

statement does not show a sum of Rs.3,98,045/- was withdrawn from his 

account during the period as stated above by using ATM. He has further 

admitted that he withdrew some money through one Akram Khan who is a 

relative to him. He also stated that he issued some cheques sometimes in 

favour of some Akram Khan also. He himself has withdrawn some moneys 

through cheque also. 

14. Now, from having perused the evidence of the appellant, it appears very 

clear that the appellant has taken a loan of Rs. 8 Lacs from the 

complainant with condition that he would pay 12 per cent per annum as 

interest and on condition to refund the same within six months failing 

which he shall be prosecuted according to law. 

15. In support of his case, the appellant has submitted one certified copy of 

FIR and the statement of bank account vide Ext.-A and Ext.-B. Upon 

perusal of the Ext.-A, it appears that an FIR was filed with the 

Superintendent of Police, Dhubri on 19.06.2017 by appellant alleging that 

he was working as a Head Teacher of 1896 Amtoli L.P. School. He took a 

loan of Rs.8 Lacs from the complainant to meet urgent necessity of money 

on 15.09.2015 and accordingly, he has paid loan amount month by month. 

But, the complainant and one Abdul Hamid took his ATM and 11 nos. of 

Cheques and pass book of S.B.I and withdrew the amount per month and 

accordingly, he has paid a sum of Rs.4,60,000/- till the date of the filing 

FIR i.e., till 13.02.2017. However, on 13.02.2017 he had been to S.B.I, 

Dhubri, but the complainant with some gundas confined him in a room, 

obtained his signature in blank papers and documents and also obtained 

signatures on some cheques. The accused persons threatened that if he 

would not repay the amount of Rs.8 Lacs and Rs.1,50,000/- as has taken 
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from the accused Hamid and then, they would not return the document. 

On the basis of the FIR, Dhubri P.S. Case No. 701/2017 u/s 

342/384/506/34 IPC was registered. It is alleged by the appellant that the 

complainant/accused obtained his signature on the blank cheques on 

13.02.2017 by confining him in a room with the help of some gundas, but 

nothing is there to show as to what prevent him from filing the case. 

Rather, he has filed the FIR only on 19.06.2017 i.e., after a gap of around 

four months. Admittedly, the instant complaint case was filed by the 

complainant u/s 138 of N.I. Act on 12.04.2017. There is nothing to show 

by the appellant that the complainant has taken his ATM or security 

cheque either in his evidence or in his pleader’s notice. So, what was 

stated by the complainant in his evidence on record is nothing but the 

improvement of evidence which has got no force of law. So, from the 

evidence, it appears clear that the appellant has taken loan of Rs.8 Lacs 

from the complainant on 15.09.2015, but fails to pay the loan for which he 

issued cheque vide Ext.-3 which was found however bounced by the 

drawee bank and hence, the complaint case is filed by the complainant 

against the appellant. So, the plea raised by the appellant that he has paid 

a sum of Rs. 4 Lacs in cash and Rs.3,98,045/- through ATM has got no any 

force of law and as such learned Court below has come to a conclusion 

that appellant is entitled to refund the amount by recording conviction 

against him. The second leg of arguments has put forth by the appellant 

that the complainant has suppressed the material fact that he is a money 

lender by profession and accordingly, lent loan of Rs.8 Lacs to the 

appellant. According to him, the documents such as Ext.-9 & Ext.-10, the 

registration certificates under Assam Money Lenders Act, 1934 are not 

issued according to the procedure established by law. However, contrary to 

the submission made by learned counsel for the appellant, the learned 

counsel for the respondent has drawn to my attention to the notification 

issued by the Govt. of Assam, Registrar of Co-operative Societies, Assam 

wherein it appears that the Co-operative Societies of the State of Assam 
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could govern the Assam Co-operative Societies Act, 2007 (Act IV of 2012) 

and the Assam Money Lenders Act, 1934. It is the function of the Registrar 

of the Co-operative Societies, Assam for regulation of money lenders 

besides doing other developmental works relates to co-operative 

movement in the State. Section 7-A of the Assam Money Lenders Act, 1934 

prescribed a procedure for getting registration of money lenders wherein it 

states that “every Registrar shall maintain a register of money-lenders in 

such form as may be prescribed…”. Section 7-B relates to registration of 

money-lenders and registration certificates. Section 7-C put cast a bar to 

carry on business without registration certificate. It is categorically stated 

that no person shall carry on the business of money-lending unless he 

holds a valid registration certificate in this behalf. The Assam Money 

Lenders Rules, 1976 prescribed the procedure to be followed for getting 

registration certificate which relates to particularly Rule 10 wherein it states 

that the registration certificate to be granted by the Registrar u/s 7-B shall 

be in form no. 3. 

16. Here in the instant case, the office of the Assistant Registrar of the Co-

operative Societies, Dhubri issued registration certificate under Rule 10 

pertaining to Section 7-B of the act in favour of complainant Najrul Islam 

on 01.04.2015. He, being in the capacity of a money-lender, however 

issued loan to the appellant on 15.09.2015. The certificate was however 

found renewed up to 31.03.2018. PW-2 is one Rana Gayari, the assistant 

working in the Assistant Co-operative Society, Dhubri. He has however 

proved the Ext.-9 and Ext.-10 that it was issued from his office. 

17. Having considered all these aspects, it appears prima-facie clear that the 

complainant is a money-lender within the meaning of law and he has 

authority and locus standi to lend loan to the respective borrowers subject 

to condition as put by the act itself. It is the duty of the department 

concerned to examine and monitor the business of the complainant and to 

take any action, if there is any violation of the term and condition of the 

act. But, here in the instant case, the only disturbing feature that has 
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cropped that the complainant has not disclosed his identity as money-

lender either at the time while he is disbursing the amount as loan to the 

respective borrowers or before giving the loan. So, this aberration of law 

may be taken into the note by the concerning authority while renewing the 

license issued by the department in favour of the complainant. 

18. Having considered the matter in its entirety, I am of the considered view 

that the findings so arrived at by the learned Court is not liable to be 

interfered by this Appellate Court, since the learned Court below is found 

to have duly appreciate the evidence on record and come to a finding that 

the accused failed to refund Rs.8 Lacs in spite of receiving notice for which 

he is guilty u/s 138 of N.I. Act. 

19. Accordingly, I find nothing to interfere with the finding of the learned Court 

below and hence, the judgment and order passed by the learned Court 

below is upheld. In the result, the appeal preferred by the 

appellant/accused stands dismissed on contest. 

20. The appellant/accused is directed to surrender before the learned Court 

below and serve out the sentence in due course of law. 

21. Let the LCR be returned to the learned Court below with a copy of this 

judgment and order. 

22. Given under my hand and seal of this Court on this 9th day of July, 2020. 

 

Dictated & corrected by me. 

(T. Kalita) 
Sessions Judge, Dhubri 

 
            (T. Kalita)  
   Sessions judge, Dhubri 

 
 


